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Email Evidence: Overcoming The
So-Called “Self-Serving Hearsay”
Objection

By Janet Lee Hoffman and Andrew Weiner,
Janet Hoffman & Associates LLC

The use of email and other electronic forms of commu-
nication are ubiquitous in our society today. However, the
conveniences these modern technologies offer also carry
certain risks. While email, instant messaging and texts are
certainly fast, they lack many of the formalities inherent with
more traditional written mediums. When read in a vacuum,
a poor attempt at humor or sarcastic aside can appear to take
on a much more sinister meaning. Because email has become
a regular part of our daily lives, it can be a rich source of
evidence when conflicts arise and those conflicts lead to trial
litigation. As a wise law professor once said, never write in an
email something that you would not be comfortable seeing
enlarged on a video screen and read aloud in a courtroom.!

Janet Lee Hoffman

Attorneys for one of the world’s largest law firms, DLA
Piper, learned this lesson when emails surfaced in the midst of
a civil dispute with a former client over more than $600,000
in past-due legal bills.” The former client countersued and
offered internal firm emails that had been produced in dis-
covery as evidence of a “sweeping practice of overbilling.” An
attorney wrote in one email, “I hear we are already 200k over
our estimate—that’s Team DLA Piper!” Another wrote, “[n]ow
Vince has random people working full time on random research projects in stan-
dard ‘churn that bill baby!” mode,” adding “[t]hat bill shall know no limits.”?
In a statement from DLA Piper, the firm said that “[t]he emails were in fact an
offensive and inexcusable effort at humor, but in no way reflect actual excessive
billing.”* The firm reportedly settled the matter, but these damaging emails dem-
onstrate how the informal nature of email correspondence can lead to serious
civil liability.

Andrew Weiner

More recently, internal emails between former members and executives of
Dewey & Leboeuf, a now bankrupt law firm formerly headquartered in New York
City, provided key evidence to support an indictment charging them with dozens
of counts of larceny and securities fraud.” The four men charged include three
attorneys, and the firm’s chief financial officer. In at least one of these emails,
they “used the phrase ‘cooking the books’ to describe what they were doing to
mislead the firm’s lenders and creditors in setting the stage for a $150 million
debt offering.”® A handful of other former employees have since pleaded guilty in
connection with the alleged accounting fraud scheme, but the four men believed
to be at the center of the case continue to assert their innocence.’ In response
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to the prosecutor’s claim that the men used “accounting gim-
micks and fraud to cheat banks and investors,” defense counsel
said that they “lacked criminal intent and the necessary under-
standing of ‘complicated accounting rules and regulations’
required to be guilty.”® Whether this case ultimately goes to
trial remains to be seen; however, the defendants would almost
certainly seek to admit other email evidence in their defense
to put these seemingly damning emails into context and to
support their claim of innocence.

The purpose for which an email is offered at trial can have
a major impact on whether the court will receive it into evi-
dence. Admission of a party opponent’s email correspondence
presents little difficulty.’ For example, plaintiff’s counsel could
easily have an email written by a company executive, describ-
ing his efforts to obtain funding through the use of allegedly
false or misleading earnings reports, admitted against the exec-
utive in a fraud case. If instead defense counsel sought to offer
a follow-up email written by that same executive, suggesting
his belief that the earnings reports were accurate and negat-
ing the necessary showing of intent, it would likely trigger an
objection on the basis of the so-called “self-serving” hearsay
rule. Though sometimes used as a catch-all objection, “self-
serving” is a proper objection only to a statement that purports
to come in as a declaration against penal interest.!® Because
the admission of statements under this particular exception
does not extend to non-self-inculpatory statements that were
made along with or collateral to self-inculpatory statements,
the follow-up email described in the example above may be
excluded if offered pursuant to this exception.!'! Yet, there
is no independent hearsay rule that self-serving evidence is
inadmissible.!? It could be said that all evidence offered by a
party is self-serving in some respect—the self-serving nature
of evidence is generally deemed only a matter of weight for
the fact-finder to consider.® Nevertheless, a party who seeks
admission of his or her own email correspondence may face a
difficult challenge.

This article is meant as a guide to assist practitioners in
navigating the rules of evidence and identifying bases on
which to successfully admit a client’s own email evidence
when it may be helpful to their client’s case. This article high-
lights just a few key evidentiary provisions that may serve as
means for utilizing this potential source of beneficial evidence
at trial.

Back to Basics

The difference between hearsay and prophecy is often one of
sequence. Hearsay often turns out to have been prophecy.
— Hubert H. Humphrey

The exclusion of hearsay from admission at trial is one
of the oldest and most fundamental rules of evidence. Out-
of-court statements, both oral and written, are generally
inadmissible if offered for their truth.'* The reason for their
exclusion is that hearsay statements are generally considered
to be untrustworthy.!® Yet, it has been said that the many
exceptions essentially swallow the rule. And it is within these
exceptions that practitioners must usually operate when seek-
ing to admit a client’s own beneficial or exculpatory email
evidence.

First, however, it is vital to determine the purpose for
which the email is being offered into evidence. Out-of-court
statements offered for things other than their truth are not
subject to exclusion as hearsay. For example, an email that
describes matters discussed during a particular meeting or
event would be admissible as circumstantial evidence that
the meeting or event took place. Other non-hearsay uses may
include establishing the email’s effect on its recipient or merely
that the email was sent or received by a particular party on a
particular day.

Assuming instead that text of an email is being offered
for its truth, counsel would need to identify a hearsay excep-
tion through which to admit it.'® For emails generated in the
course of operating a business, one possibility is for admission
as a business record. Alternatively, an email may be offered
as evidence of the declarant’s state of mind. The state-of-
mind exception may be particularly useful in a criminal
case for challenging whether a defendant had the necessary
criminal intent; however, it carries with it certain limita-
tions. Depending on the circumstances, an email may also be
admissible once opposing counsel “opens the door,” as a prior
consistent statement, or pursuant to the rule of completeness.
Ultimately, helpful emails should be analyzed carefully and
not overlooked merely because they appear to be inadmissible
hearsay evidence.

Business as Usual

Information technology and business are becoming inextricably
imterwoven. I don’t think anybody can talk meaningfully about one
without talking about the other. — Bill Gates

The use of email and other digital communication has
become standard practice in the business world. It would
appear to be common sense that workplace email communica-
tions naturally fit within the business records exception of the
hearsay rule. That assumption would, however, be incorrect.
While the hearsay exception for records of a regularly con-
ducted activity has been held to encompass business emails
in certain circumstances, the exception has not been held to
apply to all email correspondence made in the regular course
of business.

At its core, the business records exception allows for admis-
sion of records made (1) at or near the time of the act or event
described in the record by someone with personal knowledge
of the act or event, (2) in the regular course of business, and
(3) as a regular part of the recorded activity.!” Routine record-
keeping activities such as monthly inventory reports or daily
sales logs are examples of records that fall squarely within the
exception.!® An important rationale for their admissibility is
the assumption that records containing information needed for
the efficient operation of a business are intrinsically accurate
and trustworthy.!® Email has not historically satisfied this test.
In Monotype Corp. PLC v. International Typeface Corp., the
Ninth Circuit affirmed the trial court’s exclusion of an email
sent by an employee to his superior, which according to the
proponent of the evidence was kept in the regular course of
business.?® In its opinion, the court distinguished the email
from a bookkeeper’s monthly inventory records and held that
the use of email was not a similarly systematic business activ-
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ity.”! Moreover, the fact that an employee has the routine
practice of drafting an email to memorialize regular daily activ-
ities may not be sufficient for admissibility.?

Of course, a lot has changed in the twenty years since the
Ninth Circuit decision in Monotype Corp. PLC. Recognizing,
however, that the practice of generating and systematically
retaining email varies considerably from business to busi-
ness, courts have not taken the position that all emails are
admissible business records. In Rogers v. Oregon Trail Electric
Consumers Cooperative, Inc., an Oregon district court judge
recently adopted a test articulated by the Louisiana district
court in a case arising from the Deepwater Horizon oil spill.??
Under this test, the proponent must establish, in addition to
the other requirements noted above, that the email was sent
or received pursuant to a policy or business duty to report or
record the information within the email.?* Applying this test,
the court denied admission of emails memorializing disciplin-
ary actions at issue in the case. The court emphasized the
informal nature of email correspondence and distinguished it
from more formal disciplinary memoranda which carry a stron-
ger presumption of accuracy and reliability.?> Yet, there has
been some movement toward the admission of emails under
the business records exception.?® In Volterra Semiconductor
Corp. v. Primarion, Inc., for example, a California district court
admitted an email, which included technical guidelines for a
“flip chip technology” at issue in the case; without providing a
detailed analysis, the court merely explains that the proponent
of the email established the necessary foundation for admis-
sibility at trial.?’

[t is important to note that the opponent of email evidence
offered under the business records exception may still suc-
cessfully prevent its admission by showing that the source of
the email or the circumstances of its creation indicate a lack
of trustworthiness.”® For example, correspondence created in
anticipation of litigation or containing errors or omissions
revealed by reference to other admissible evidence may be
deemed untrustworthy.? Its self-serving content is, however,
not a sole basis for exclusion. Thus, the business records excep-
tion can potentially provide a means for admission of helpful
email evidence. Once the proponent establishes that the email
satisfies the business records exception’s foundational require-
ments and withstands challenges to trustworthiness—it can be
used at trial for any purpose.

What'’s on Your Mind?

In words are seen the state of mind and character and disposition of
the speaker. — Plutarch

Email evidence can also be offered to establish a declarant’s
then-existing state of mind.’*® Admission of hearsay evidence
under Rule 803(3) requires a showing that the declarant’s
state of mind is relevant, that the hearsay statement was made
close in time to the thoughts or feelings expressed, and that
there was little time for reflection.’! Out-of-court statements
describing a declarant’s “intent, plan, motive, design, (or)
mental feeling” are all admissible hearsay.’? The state-of-mind
exception rests in part on the notion that there is no greater
authority on a person’s thoughts and feelings than the person
who experienced them.? In some cases, such evidence pro-

vides the best source of information to dispute an opponent’s
version of events or circumstantial evidence of a party’s intent.
Because jurors evaluate all evidence within the framework of a
story or narrative to reach conclusions about the facts in a case
and to ultimately decide “what happened,” there is tremen-
dous value in being able to present state-of-mind evidence.**
There is a compelling argument that fair and objective out-
comes are more likely when fact-finders have full access to
competing narratives and can test which best fits the evidence
presented.’

Admissibility of statements offered under Rule 803(3) is,
however, restricted in several important ways. The rule expressly
excludes admission of a “statement of memory or belief to prove
the fact remembered or believed.”® Thus, a statement that
reflects what the declarant would have done had past circum-
stances been different or one that recalls the defendant’s state of
mind during an earlier event would be inadmissible.*” In Wilson
v. Wilson, for example, the court excluded a party’s out-of-court
statement that she would have divorced her former husband
if she had known about his allegedly unauthorized transfers of
assets to a revocable living trust.’® Further, an expression of a
person’s state of mind that suggests forward-looking intent may
be admissible to prove that the person later acted in accordance
with the statement, but it would not be admissible if offered
to support backwards-looking inferences about past actions
or events.” The defendant in United States v. Miller came up
against this limitation when he unsuccessfully tried to admit
his own statement as evidence of his earlier state of mind.*°
Approximately two hours after making a confession to federal
agents, he told another agent that he was uncertain whether
or not he had admitted to unlawful conduct during his earlier
interview. He sought to offer this later statement at trial as evi-
dence of his fatigue and confusion from being questioned and
to support an argument that his prior admission was unreliable.
The court excluded the statement, holding that the passage
of time was too great between his statement of confusion and
his earlier admission. The gap in time gave the defendant an
opportunity to fabricate his explanation, creating a risk that it
misrepresented his state of mind at the time he made his earlier
admission.*!

Because statements offered to establish a party’s own state
of mind are intrinsically self-serving, they also carry added
suspicion regarding trustworthiness. The rule itself is silent
on this point, but courts have split on whether statements
that otherwise fit the exception should be excluded based on
concerns over the declarant’s candor.#? In United States v. Di
Maria, the Second Circuit held that courts cannot exclude a
statement that fits within the state-of-mind exception on the
basis that it is self-serving. The defendant in Di Maria sought
to admit a statement he made to law enforcement at time of
his arrest to establish his belief that cigarettes in his possession
were bootleg rather than stolen. The court disregarded the
government’s contention that the defendant’s statement was
“an absolutely classic false exculpatory statement,” explaining
that its truth or falsity was for the jury to decide. It concluded
that admission of the defendant’s statement was particularly
important, however suspect it may be, “when the Government
is relying on the presumption of guilty knowledge arising from
a defendant’s possession of the fruits of a crime recently after
its commission.”#
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The Second Circuit’s reasoning in Di Maria has not been
universally adopted. In United States v. Cianci, for example,
the First Circuit affirmed exclusion of the defendant’s taped
statements offered pursuant to Rule 803(3) based in part on
an apparent lack of trustworthiness.** The defendant, former
Mayor of Providence, Rhode Island, had been charged with
more than three dozen counts related to an alleged public
corruption scandal. During the course of the investigation,
the defendant spoke to an undercover agent posing as a busi-
nessman who had contacted him to request a city contract.
Referring the agent to another person in his administration,
the defendant stated that “[n]o one will ask you for a thing”
and “[if] anybody does . .. I'll . . . have him arrested.”® The
defendant argued that his statements, made during the period
of time the charged conduct allegedly took place, reflected
his state of mind and were admissible to prove his intolerance
for corruption and his lack of criminal intent. The trial court
excluded the statements, concluding that they applied at least
in part to past acts of the defendant’s administration and were
“to a large extent ‘self-serving’ attempts to cover tracks already
made.”*® The court’s finding that the statements were not
wholly contemporaneous with the conduct at issue was cen-
tral to its determination that the statements were unreliable
and should be excluded. In affirming the decision, the appel-
late court notes that “[sJuch observations are well-established
grounds for non-admission.”

Because email is such a prevalent form of communication
in our world today, it can be a great resource for establishing
an individual’s intent or for challenging circumstantial evi-
dence of a culpable state of mind. Even with the limitations
imposed on admissibility pursuant to Rule 803(3), email cor-
respondence may offer a means for explaining a client’s actions
and for helping jurors construct a narrative that supports a
more favorable theory of the case.

Point Counterpoint

Every truth has two sides; it is as well to look at both, before we
commit ourselves to either. — Aesop

The exceptions described above allow for the affirma-
tive presentation of email evidence, but evidence entered by
an opposing party can also provide a trigger for admission of
otherwise inadmissible hearsay. A party may, for example,
introduce prior consistent statements to rebut cross examina-
tion that suggests the witness is providing false or misleading
testimony.® Alternatively, admission of a written or recorded
statement by one party may allow for introduction by an
opposing party of another part of the same statement or
another written or recorded statement “that in fairness ought
to be considered at the same time.”*® When damaging email
evidence is offered by an adverse party, these rules can provide
effective means for giving the fact-finder a fuller picture and
putting harmful evidence into context.

The first of these is Rule 801(d)(1)(B), which allows for
admission of prior consistent statements. It applies when a
witness is impeached on cross examination, raising questions
about the credibility of their testimony. Counsel can then offer
evidence regarding out-of-court statements made prior to the
time that the supposed motive to lie arose to corroborate the

witness’s in-court testimony.’® Importantly, the foundational
requirements that the witness is first impeached by an express
or implied charge of recent fabrication or improper motive
and that the prior statement was made before the existence
of the motive to fabricate are strictly applied.’! When these
situations do arise, emails can provide powerful documentary
evidence that not only restores a key witness’s credibility but
also puts before the fact-finder evidence that may not other-
wise be admissible.

Beneficial email evidence may also be admitted pursuant
to the “opened door” rationale.’> Though often confused with
Rule 801(d)(1)(B), it is a separate but related doctrine that
allows a party to introduce an entire out-of-court statement
once an adversary introduces only a portion for purpose of
impeachment.”® This doctrine applies to both written and oral
out-of-court statements offered as evidence at trial. Thus, for
a witness impeached with a prior inconsistent statement, it
is sufficient that the reminder of the document or statement
from which the impeachment evidence was drawn has “sig-
nificant probative force bearing on credibility apart from mere
repetition” and “place[s] the inconsistencies . . . in a broader
context, demonstrating that the inconsistencies were a minor
part of an otherwise consistent account.”* Unlike Rule
801(d)(1)(B), however, the witness need not be impeached
“by an express or implied charge of recent fabrication or
improper motive.” Thus, an entire email chain may be
admissible if an opposing party uses only a portion for an
impeachment purpose, thereby creating a misimpression
regarding its significance.’® An “opposing party may not pick
and choose among prior statements to create an appearance
of conflict and then object when this appearance is rebutted
by means of a fuller version of the same prior statements.”’
Of course, only the remaining portion of the statement that
clarifies or provides necessary context for the portion used
for impeachment is admissible pursuant to the opened door
rationale. Any other portion would only be admissible if it fit
within another exception or if relevant for a purpose other
than to prove the matter asserted.’®

One final method for responding to an opponent who
enters only a portion of an email into evidence is through the
principle of completeness.’® Admissibility pursuant to the prin-
ciple of completeness is based on the “misleading impression
created by taking matters out of context [and] the inadequacy
of repair work when delayed to a point later in the trial.”®®
“When one party has made use of a portion of a document,
such that misunderstanding or distortion can be averted only
through presentation of another portion, the material required
for completeness is ipso facto relevant . . . .”°! This rule func-
tions similarly to the opened door rationale but differs in a
few important ways. First, it is not limited to evidence offered
for purposes of impeachment. Second, it can only be used for
admission of written or recorded statements—a difference that
does not affect admissibility of email evidence. Finally, courts
will not generally admit evidence pursuant to the principle of
completeness if it is otherwise inadmissible hearsay.®> However,
there is some authority to suggest that this limitation should
not be strictly applied.®® As the court in United States v. Sutton
explains, “[the principle of completeness] can adequately fulfill
its function only by permitting the admission of some other-
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wise inadmissible evidence when the court finds in fairness
that the proffered evidence should be considered contempora-
neously.”%*

Only through careful analysis of an opponent’s exhibits,
and a deep understanding of how they fit into the case as a
whole, can counsel take full advantage of these exceptions to
the hearsay rule. It is not enough to prepare only one’s own
presentation of evidence and witnesses. Counsel must also
know what to expect from the opposition. By fully preparing,
counsel can avoid missing an opportunity for getting helpful
and otherwise inadmissible email evidence into jurors’ hands
and putting what may be construed as harmful evidence into a
favorable context.

Conclusion

Because of the steady rise in the use of email and other
electronic correspondence in our society, email evidence is
becoming increasingly prevalent in the world of litigation. Trial
counsel must devote considerable time and resources review-
ing this data and analyzing its potential uses at trial. Getting an
early start on what can be a monumental amount of information
is essential, and identifying key email evidence is only the first
step. When faced with a client’s embarrassing or harmful emails,
it can be particularly important to analyze and understand how
the client’s helpful email evidence may be admissible to place it
into context. A firm grasp of the rules that apply to email evi-
dence is vital for preparing a successful case and overcoming the
so-called “self-serving” hearsay objection.
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Miller, 874 F.2d 1255, 1263-65 (9th Cir. 1989). , : :
40 Miller, 874 F.2d at 1264, to boil down our case into a simple theme and to be able
a1 1 to explain our case in a single sentence. This is a skill that
42 Compare United States v. Di Maria, 727 F.2d 265 (2d Cir. 1984) (noting requires practice, energy, and thoughtfulness. For example,
that only the business records and catch-all exceptions expressly include Michael Tigar (who defended Terry Nichols in the federally
express language rggarding trustwqrthiness) with Qn/ted States v. Cianci, prosecuted Oklahoma bombing case) summed up his defense of
i?fz?odsp (1st Cir. 2004) and United States v. Naiden, 424 F.3d 718 (8th Nichols in a single sentence:
43 Di Maria, 727 F.2d at 270-72. “Terry Nichols was building a life, not a bomb.”
44 Cianci, 378 F.3d at 105-07. . 1. . .
45 1. 3t 105, Tigar’s skill in creating a simple theme that was easy to remem-
46 1d. at 106, ber may have had a lot to do with Terry Nichols’s receiving a
47 1d. at 106-07. life sentence rather than death like his coconspirator, Timothy
48 Fep. R. Evip. 801(d)(1)(B). McVey.
49 Feo. R Evo. 106. . The masters, however, encourage us not only to reduce our
50 United States v. Collicott, 92 F.3d 973, 979 (9th Cir. 1996). case into a simple theme and explain our client’s position in a
51 ld. (citing Tome v. United States, 513 U.5. 150 (1995)). ingle sentence but to reduce it to a verbal analogy. A verbal
52 Id. at 979-80; see also United States v. Payne, 944 F.3d 1458, 1471, n. 12 smng . .. . . 2
(©th Cir. 1991). analogy is simply explaining our case using a simple, every-
53 Collicott, 92 F.3d at 980, n. 3. day occurrence that everyone can understand. The masters
54 Payne, 944 F.3d at 1471 (internal quotation omitted). not only make the verbal analogy understandable but often
55 Collicott, 92 F3d at 980, n. 5 (listing five main forms of impeachment: (1) enhance it with an “emotional anchor.” This can be done by
prior inconsistent statements; (2) bias; (3) attacking witness's character for using poetry or an excerpt from literature, history, or the Bible.
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